
Contaminated Land: 
Implementation of Part IIA of the Environmental Protection Act 

Chapter 2 

 Contaminated Land 
 Contaminated land: the problem 
 In common with many other countries, Scotland has a legacy of land contamination arising 

from past industrial activities.  It is not known, in detail, how much land in Scotland is 
contaminated.  To this day many human activities have caused land contamination.  
Pollution from industrial processes, the manufacture, use and storage of chemicals, 
gasworks, landfill, heavy engineering facilities, petrol stations and some agricultural 
activities have historically been allowed to escape onto and into land and waterways.  
Land can be contaminated by a variety of substances that pose immediate or long-term 
risks to human health and the environment.  Such contaminates could escape from the site 
to cause air, land, surface water or ground pollution, and in some cases may even damage 
buildings and underground services, or contaminate the food chain.   

 
 It has been the intention of successive governments to implement a regime to deal with 

contaminated land since the early 1990’s.  Following consultation on the Governments’ 
White paper in 1993 “Paying for our Past’’, the government published a policy document, 
“Framework for Contaminated Land”, in November 1994.  This emphasised a number of 
central objectives that have guided UK policy on contaminated land, namely: 

 
�� Prevention of future pollution; 
�� Sustainable development having regard to the precautionary principle;   
�� A ‘Suitable for use’ approach to land remediation. 

 
 Eventually, after lengthy consultation, a new legal framework for the control of specific 

threats to human health or the environment from existing land contamination was brought 
into force in Scotland on 14th July 2000.  Part IIA of the Environmental Protection Act 
1990 (inserted by Section 57 of the Environment Act 1995) provides this new legal 
framework.  The Scottish Executive Circular 1/2000, Contaminated Land, is also vital to 
the working of the new regime.  It contains some six Annexes, the most important of 
which is Annex 3.  This contains the statutory guidance in accordance with which 
enforcing authorities are required to act.   

 
 Scottish Executive Sustainable Development Policy 

As the Scottish Executive point out in their sustainable development policy, contaminated 
land is an example of our failure in the past to move towards sustainable development.  
The Scottish Executive intends to prevent the creation of new contamination in the first 
instance, through regulation and licensing.  Secondly, by addressing historical 
contamination, it aims to deal with land already contaminated.  This is reflected in the 
statement of Government policy, which forms Annex 1 to the Circular.  This statement 
seeks to set the new provisions in the overall context of current Government thinking on 
sustainable development.   
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As paragraph 6 points out, the existence of contamination presents its own risks to 
sustainable development: 

 

(a) it impedes social progress, depriving local people of a clean and healthy 
environment; 

(b) it threatens wider damage to the environment and to wildlife; 
(c) it inhibits the prudent use of land, particularly by obstructing the recycling of 

previously developed land and increasing development pressures on Greenfield 
areas; and 

(d) the cost of remediation represents a high burden on companies, home and land 
owners, and the economy as a whole. 

 
 In this context, the Scottish Executive’s objectives with respect to contaminated land are 

threefold; 
 

(a) to identify and remove unacceptable risks to human health and the environment; 
(b) to seek to bring damaged land back into beneficial use; and 
(c) to seek to ensure that the cost burdens faced by individuals, companies and society 

as a whole are proportionate, manageable and economically sustainable. 
 
 These three objectives feed into the ‘suitable for use’ approach, which the Government 

considers the most appropriate way to deal with our historic legacy of contaminated land, 
in a way that takes account of environmental, social and economic objectives. 

 The ‘suitable for use’ approach focuses on the assessment of risks on a site-by-site basis 
and consists of three elements: 

 
(1) ensuring that land is suitable for its current use; 
(2) ensuring that land is made suitable for any new use, as planning permission is 

given for that new use, and; 
(3) limiting requirements for remediation to the work necessary to prevent 

unacceptable risks to human health or the environment in relation to the current 
use or future use of the land for which planning permission is being sought.  

 
 There will be few cases where land cannot be restored to some beneficial use.  However, 

the actual or potential existence of contamination on a site can inhibit the willingness or 
ability of a developer to do so.  

 The Scottish Executive therefore is acting in three specific ways to overcome the potential 
obstacles to the redevelopment of land affected by contamination, by 

 
(1) providing public subsidy (funding is made available through Scottish 

Enterprise and the local enterprise network to support site redevelopment costs 
for projects aimed at particular social and economic regeneration objectives); 

(2) promoting research and development, and; 
(3) providing an appropriate policy and legal framework. 

 
 The main objective underlying the introduction of Part IIA Contaminated Land 

regime is to provide an improved system for the identification and remediation of 
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land where contamination is causing unacceptable risks to human health or the wider 
environment, assessed in the context of the current use and circumstances of the 
land.   

 The Scottish Executive have also stated that the following objectives are just as important: 
 

�� improving the focus and transparency of the controls, and ensuring authorities take a 
strategic approach to the problem;   

�� enabling all problems resulting from land contamination to be handled as part of the same 
regulatory process; rather than by separate regulatory action to protect human health and 
the water environment; 

�� increasing the consistency of approach taken by different authorities; and 
�� providing a more tailored regulatory mechanism, including liability rules, which is better 

able to reflect the complexity and range of circumstances found on individual sites. 
 
 Following its implementation, the Scottish Executive considers that the improved clarity 

and consistency of the new regime will facilitate an important secondary objective of 
encouraging voluntary remediation.   

 General Policies of Comhairle nan Eilean Siar  
 As a local authority Comhairle nan Eilean Siar has a significant role to play in 

implementing actions and policies that will influence the long-term sustainability and 
quality of life within the islands.  The Comhairle has endeavoured to ensure its policy 
decisions and services compliment sustainable development within its area.  This 
commitment to sustainable development and a sustainable environment is clearly 
expressed within the Comhairles’ Corporate aims and objectives; 

 
 The overall mission of the Comhairle is to; 

“Sustain and improve the quality of life for all people in the Western Isles, respecting the 
cultural and religious traditions” 

 The Comhairle will achieve its mission by implementing policies that will; 
 

�� result in prosperous communities; 
�� facilitate community well being, and 
�� achieve capable and sustainable communities. 

 
 This strategy is set within the context of the Corporate Plan of Comhairle nan Eilean Siar, 

the emerging Community Plan and Structure Plan.  The Structure Plan is at the early 
consultation stage and will be subject to change following consultation and comment from 
the Scottish Ministers. 

 The Structure Plan provides a land use framework for sustaining the communities of the 
Western Isles.  This will be achieved by setting policies that; 

�� promote sustainability and improved quality of life; 
�� encourage population retention, inward investment and address the imbalances in the 

demographic structure; and, 
�� help support those who wish to live, work and invest in the Western Isles. 
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 The structure plan provides the land use framework within which other strategies 
including the Community Plan, the Quality of Life Initiative (Agenda 21), the Housing 
Plan, the Community Safety Plan, and Community Well Being partnership operate. 

 
 It aims to create a shared vision of how the people in the Western Isles can work together 

to develop a prosperous future, sustainable communities and a healthy environment.  
Importantly, the Comhairles Structure Plan recognises that issues affecting non land use 
issues also have to be addressed in order for it to be effective and to that end it identifies 
some of these matters.  As a corporate document the Structure Plan provides a framework 
with which the Comhairle can make an active contribution to achieving the aim of 
sustainable development across all spheres of it’s service provision.  The implementation 
of the contaminated land strategy will play an important part in this respect. 

 
 The Structure Plan highlights a number of strategic issues and presents a vision founded 

on three interdependent principles of sustainable development.  It identifies sustainable 
objectives, which will directly interact and influence the implementation of the 
contaminated land regime.  

 
 Within the broader context of the community supports a partnership approach to policy 

formulation.  Importantly this is reflected in the emerging Community Plan for the 
Western Isles, which is a policy document drafted by the local authority and other local 
agencies, aimed at promoting a shared vision for promoting the well being of the Islands.  

 
 The Western Isles Community Planning Forum recognises the Islands internationally 

acclaimed environmental heritage as one of the area’s key economic and social assets, and 
that the unique cultural traditions of the Western Isles have attracted a great deal of 
positive comment and can provide enormous economic advantages. 

 
 The Partnership’s vision for the Western Isles is of a prosperous, inclusive and healthy 

community with a diversified sustainable economy and respecting the environmental and 
cultural heritage of the Islands.  To achieve this vision, it has identified a number of 
strategic themes and shared priorities for the Islands.  Namely, prosperous communities, 
community well being, community health, capable and sustainable communities, and 
education and governance. 

 
 These strategic themes and shared priorities have a commitment to sustainable 

development by focussing on the long term needs of the area.  The Community Plan 
represents a local strategy to deliver this. Within this context, the contaminated land 
regime has an important complementary role, in that it will help to protect public health, 
the Islands environmental stature, and as such will make a significant contribution to the 
Partnership’s vision for the Western Isles. 

 Definition of contaminated land 
 The term “Contaminated land” is used in a specific sense in Part IIA of the 

Environmental Protection Act 1990.  The definition is given at section 78A(2) and is based 
on two main criteria; significant harm and the pollution of controlled waters.   
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 Contaminated land is “any land which appears to the local authority in whose area it is 
situated to be in such a condition, by reason of substances in, on or under the land, that -  

 
“(a) SIGNIFICANT HARM is being caused or there is a SIGNIFICANT  
             POSSIBILITY of such harm being caused; or 

 
(a) POLLUTION OF CONTROLLED WATERS is being, or is likely to be, 

caused.” 
 
 The legislation effectively makes an implicit distinction between land that is 

contaminated, and land which is so contaminated that it requires clean-up in the 
public interest.   

 
 The concept of risk assessment is fundamental to the determination of whether land is 

”contaminated land”.  In particular, the guidance applies existing principles of 
considering whether there is a contaminant, a relevant receptor (target), and a possible 
pathway between the two.  The contaminating substances in question are the potential 
source of harm, and the receptor (target) is the living organisms, ecological systems or 
property which may be harmed, or the controlled waters which may be polluted.  The 
pathway is the route or means by which the receptor is being exposed to or affected by the 
contaminants, or by which it could be so exposed or affected.  The guidance terms the 
relationship between the contaminant, the pathway and the receptor as “a pollutant 
linkage” and is represented diagrammatically below in figure 1:  

 
�� FIGURE 1: “A pollutant linkage” Source-Pathway-Receptor relationship 

 
 
 
 
 

 
 Receptor(s) 

Target(s) 

 
Source(s)  

Contaminate substance(s) 
 

Pathway(s) 
Air/Land/Water 

 
 If the three components of the pollutant linkage exist, a risk assessment will be undertaken 

to determine the likelihood of harm being caused and the likely nature and extent of the 
harm caused if the predicted event actually occurred.  The source can be any substance and 
is defined as meaning: “any natural or artificial substance, whether in solid or liquid form 
or in the form of a gas or vapour”.   

 
 However, Part IIA does not apply to harm or to pollution of controlled waters so far as this 

is attributable to radioactivity possessed by any substance.  Where a radioactive substance 
has other harmful properties, such as toxicity, Part IIA will be applicable in relation to 
those properties.  Whilst the Government has indicated that it views Part IIA as providing 
a suitable basis for dealing with radioactive contamination on old industrial sites, it 
considered that changes to the detail might be required in view of the particular scientific 
problems involved.  A consultation paper published in February 1998, Control and 
Remediation of Radioactively Contaminated Land, discusses the proposed extension of the 
regime to such land; the enforcing authority would be the Scottish Environment Protection 
Agency (SEPA). 

 
 The list of receptors is given in Appendix I and includes human beings, specified 

designated ecological sites, property and controlled waters.  If the pollution linkage chain 
is broken the land cannot be designated contaminated land.  
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 The statutory definition of contaminated land is based upon the principles of risk 

assessment, which requires that a pollutant linkage is identified and the significance 
of this linkage is risk assessed.   

 
 Risk is considered for the purposes of statutory guidance as a combination of: 
 

(a) the probability, or frequency , of occurrence of a defined hazard (for 
example, exposure to a property of a substance with the potential to cause  
harm); and 

(b) the magnitude (including the seriousness) of the consequences.  
 
 The authority should regard as significant only harm which is both: 
 

(a) to a receptor of the type listed in Appendix  I, and; 
(b) within the description of harm specified for that type of receptor as listed in 

Appendix II 
 
 In each case, it is clear that the intention is to confine the scope of the legislation to 

what are clearly, and by any standards, serious effects.  So far as humans are 
concerned, the types of harm in question are death, disease, serious injury, genetic 
mutation, birth defects, or reproductive impairment.  “Disease” is to be taken to mean 
unhealthy condition of the body or part of it, and by way of example can include cancer, 
liver dysfunction, or extensive skin ailments, but not mental illness, except insofar as it is 
attributable to the bodily effects of a pollutant on the person concerned.   

  
 The assessment of risk at specific sites, within the context of the contaminated land 

regime, will rely on the use of risk assessment methodologies.  There are a number of risk 
assessment models available, which address specific receptors.  Further development of 
models for use within the regime is anticipated.  Target or guideline values used in such 
assessments are required to be risk based.  The use of generic levels in assessing site-
specific land contamination is not appropriate.  

 
 The definition of contaminated land has been clearly defined by statutory guidance and 

as such, ensures that the regime is targeted at those sites which give rise to serious risk to 
human health, property, the environment or controlled waters, rather than all land which is 
subject to contamination. 
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 Role of Enforcement Authorities 
 
 Local Authorities 
 The primary regulatory role under the contaminated land regime rests with local 

authorities, whose main responsibilities are set out below: 
Regulatory role of Comhairle nan Eilean Siar under Part IIA 

�� to adopt and publish a strategy for the identification of contaminated land within its area 
by 14th October 2001. 

�� to inspect its area to identify statutorily defined contaminated land (Appendix III). 
�� to determine whether any particular site is contaminated land and where appropriate, 

designate it as a “Special Site”. 
�� act as the enforcing authority for sites identified as contaminated land which are not 

designated as Special Sites (SEPA will act as enforcing authority for Special Sites). 
�� establish who should bear responsibility for the remediation of sites determined as 

contaminated land. 
�� decide on remediation measures required and ensure that such remediation is undertaken, 

either by agreement or where necessary by serving a remediation notice.  Under certain 
circumstances it may be necessary for the Comhairle to carry out the remediation works 
itself. 

�� apportionment of costs of works either subject to notice, or carried out by the Comhairle, 
depending on liability. 

�� to record certain prescribed information about their regulatory actions on a public register. 
 
 Within Comhairle nan Eilean Siar the responsibility for its regulatory role rests with the 

Director for Sustainable Communities who will designate a lead Officer for Contaminated 
Land.  The lead Officer for Contaminated Land will be based at Sustainable Communities, 
Sandwick Road, Stornoway, Isle of Lewis.  This Officer will co-ordinate the development 
and implementation of the Comhairles’ strategic response to the contaminated land 
regime, oversee the development of internal procedures, and chair the Contaminated Land 
Working Group. 

 
 In carrying out its responsibilities, the Comhairle will be required to consult and liase with 

organisations and individuals including other regulatory bodies, organisations representing 
special interests, and individuals who are site owners, appropriate persons or members of 
the public. 

 
 Comhairle nan Eilean Siar will adopt formal liaison procedures as necessary and will 

endeavour to progress remediation of sites through voluntary agreement.  Responses to 
enquiries will, as far as possible, be comprehensive and in making decisions the Comhairle 
will reflect its strategic responsibilities and display openness and transparency. 

 
 Public Registers  
 Comhairle nan Eilean Siar is required to maintain a public register containing prescribed 

information relating to its functions under Part IIA.  The duty is subject to restrictions on 
including information on two grounds, national security and confidential commercial 
information.  Additionally, SEPA is required to publish reports on the state of 
contaminated land generally.   
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The matters to be contained on the public register are listed below: 
 

�� identification notices served by the enforcing authority; 
�� remediation notices served by the enforcing authority; 
�� appeals against remediation notices; 
�� remediation statements or remediation declarations under section 78H; 
�� appeals against charging notices; 
�� notices by the local authority affecting designation of land as a special site; 
�� notices of the Secretary of State effecting designation as a special site; 
�� notices terminating the designation of land as a special site; 
�� notifications of what has been done by way of remediation by a person served with a 

remediation notice or who is required to publish a remediation statement; 
�� notification given to owners or occupiers of what has been done on land by way of 

remediation; 
�� any other matters relating to contaminated land prescribed by the Secretary of State. 

 
 It will be appreciated from this list that the register is not intended to be a register of sites 

that are, or may be, contaminated as such.  Rather, it is a register of what is effectively the 
enforcement history of a site once a remediation notice has been served (or in the case of 
special sites, their prior designation). 

 
 Comhairle nan Eilean Siar’s contaminated land public register must be kept at the local 

authority’s principal office, and as such will be kept and maintained by The Department 
for Sustainable Communities, Sandwick Road, Stornoway, Isle of Lewis, HS1 2BW. 

 
 The register will be available for public inspection during normal office hours.  Copies of 

entries on the register can be obtained from Comhairle nan Eilean Siar, for which a 
reasonable charge will be made. 

 
 Scottish Environment Protection Agency (SEPA) 
 SEPA has an important complementary regulatory role within the contaminated land 

regime, and its responsibilities include: 
 

�� providing local authorities with assistance and advice in identifying contaminated land, 
including site specific guidance. 

�� acting as the enforcing authority for any land designated as a special site. 
�� preparation and publication of the state of contaminated land report.   

 
 In carrying out its responsibility for preparing and publishing the state of contaminated 

land report SEPA will require information from local authorities on their activities within 
the contaminated land regime.  Liaison between the Comhairle and SEPA will determine 
the extent and nature of such information. 

 Annex 4 to Scottish Executive Circular 1/2000, which constitutes a Guide to the 
regulations, indicates three main groups of cases where descriptions of land have been 
prescribed as special sites: 
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�� water pollution cases, in particular those where SEPA will have concerns under other 
legislation, on drinking water, surface water quality, and groundwater; 

�� industrial cases, where the land in question is being or has been used for specific types of 
activities that either pose particular remediation problems or are subject to other statutory 
regimes, for example, oil refining, explosives, integrated pollution control, nuclear sites; 

�� defence cases, designed to ensure that SEPA deals with most cases where land involves 
the Ministry of Defence Estate, on the basis that SEPA is best placed to ensure uniformity 
and appropriate liaison with MoD across the country. 

 
 It remains the task of the local authority to decide, in the first instance, whether land 

within the description of a special site is contaminated land or not.  It is not necessarily 
the case that special sites represent the most severely contaminated sites rather, that 
SEPA is best placed to be the enforcing authority.   Sites may also be assigned special 
site status on the basis of duality of control.  However, SEPA’s views will be sought at the 
earliest opportunity. 

 
 Interactions with Other Regulatory Regimes  
 Planning & Building Control 

Contamination may threaten public safety, the natural and built environment, and act as a 
barrier to economic activity.  A key role of the planning system with regard to 
contaminated land, is to ensure that land is made suitable for any new use, as planning 
permission is given for that new use.  Therefore, whether confirmed or suspected, 
contamination is a material consideration.  It should be considered one of the factors in the 
preparation of development plans, as well as in the determination of planning applications. 

 
The planning authority should satisfy itself that the potential for contamination is properly 
assessed, and the development incorporates any necessary remediation.  Where necessary, 
any planning permission should include appropriate site investigations and remediation 
conditions.  Under the “suitable for use” approach, risks should be assessed, and 
remediation requirements set, on the basis of both current use and circumstances of the 
land and its proposed new use.  In addition to considering the risks from existing 
contamination of the site, it is also the responsibility of the planning authority to consider 
the potential risk from development works, and/or a proposed use, to contaminate a site or 
surrounding area.  Where new development is taking place, it will be the responsibility of 
the developer to carry out the necessary remediation. 

 

 
 Guidance to planning authorities is set out in Planning Advice Note (PAN) 33-

Development of Contaminated Land, and PAN 51-Planning and Environmental 
Protection.  It is likely that revised planning guidance will amplify PPG23, Planning and 
Pollution Control, on the relationship between Part IIA and planning powers. 

 
 Planning law is concerned with ensuring that the risks consequent on developing and 

changing the use of the land are properly identified and addressed.  Part IIA is 
concerned with ensuring that unacceptable risks arising from the land in its current 
use are removed, and allocating and apportioning, the liability for the costs of doing 
so. 

 
 The implementation of the contaminated land inspection strategy will facilitate the 

identification of potentially contaminated land for the purposes of the planning process. 
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 In addition to the planning system, the Building Standards (Scotland) Regulations 1990 
may require measures to be taken to protect the fabric of new buildings, and their future 
occupants, from the effects of contamination.  Part G of the Technical Standards for 
Compliance (Preparation of sites and Resistance to Moisture) gives guidance on these 
requirements. 

 
 Pollution of Controlled Waters 
 The Control of Pollution Act 1974 (as amended) gives SEPA powers to take action to 

prevent or remedy the pollution of controlled waters.  Enforcement action may be 
instigated against anyone who has caused or knowingly permitted the potential pollutant to 
be in the place from which it is likely to enter controlled waters, or to have caused or 
knowingly permitted a pollutant to enter controlled waters.  

 
 There is an obvious potential for overlap between these powers and Part IIA regime in 

circumstances where substances in, or under land are likely to enter controlled waters. 
 
 SEPA are actively working with the Scottish Executive to develop a policy on 

enforcement procedures, with particular reference to cases where there is an overlap with 
the Part IIA regime. 

 
 No remediation notice can require action to be carried out which would have the effect of 

impeding or preventing a discharge into controlled waters for which a “discharge 
consent” has been issued under Part II of the Control of Pollution Act (COPA)1974. 

 
 Integrated Pollution Prevention and Control (IPPC) 
 The Environmental Protection Act 1990 gives SEPA the power to take action to remedy 

harm caused by a breach of IPPC controls and this could apply to cases of land 
contamination arising from such causes. 

 
 The Pollution Prevention and Control (Scotland) Regulations 2000 require the submission 

of reports characterising the condition of sites subject to IPPC, in order to identify whether 
the condition of the site has deteriorated whilst operated under a PPC permit.  The system 
will limit the likelihood of such sites falling within the contaminated land regime. 

 
 Waste Management Licensing 
 There are three areas of potential interaction between the Part IIA regime and the waste 

management licensing system under Part II of the Environmental Protection Act 1990. 
 
 Firstly, there may be significant harm or pollution of controlled waters arising from land 

for which a site licence is in force under Part II of Environmental Protection Act 1990.  
Where this is the case, the land cannot formally be identified as “contaminated land” and 
no remediation notice can be served.  Action to deal with a pollution problem would be 
enforced through a “condition” attached to the site licence.  However, Part IIA does apply 
if the harm or pollution on a licensed site is attributable to a cause other than a breach of 
the site licence, or in carrying on of an activity authorised by the licence in accordance 
with its terms and conditions. 

 
 Secondly, the local authority cannot serve a remediation notice in any case where the 

contamination results from an illegal deposit of controlled waste.  In these circumstances, 
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SEPA has powers to remove the waste, and to deal with the consequences of its having 
been present. 

 
 Thirdly, remediation activities on contaminated land may themselves fall within the 

definition of “waste disposal operations” or “waste recovery operations”, and will be 
subject to waste management licensing requirements. 

 
 Statutory Nuisance 
 As a result of the introduction of the contaminated land regime, most land contamination 

issues will be removed from the scope of the Statutory Nuisance provisions contained 
within the Environmental Protection Act 1990.  Any matter which would otherwise have 
been a statutory nuisance will no longer be treated as such, to the extent that it consists of, 
or is caused by, land “being in a contaminated state”.  The definition of land which is “in 
a contaminated state”, and where the statutory nuisance regime is therefore excluded, 
covers all land where there are substances in, on, or under the land which are causing harm 
or where there is the possibility of harm being caused. 

 
 It should be noted that the statutory nuisance regime will continue to apply to the effects of 

deposits of substances on land which give rise to such offence to human senses (such as 
unpleasant smells) as to constitute a nuisance, since the exclusion of the statutory nuisance 
regime applies only to harm and the pollution of controlled waters. 

 
 Other Regimes 
 Other regimes which may have implications for land contamination, or which may overlap 

with Part IIA include health and safety, landfill tax, major accident hazards, and food 
safety. 
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